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Court of Appeals of the District of Columbia. 


No. 3652. 

Maryland Casualty Co., a Corp., et al., Appellants, 

vs. 

John H. Parker Company, Use, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62084. 

United States of America to the Use of the Central Construction 
& Supply Company, a Corporation, Plaintiff, 

vs. 

The William Gordon Corporation, a Corporation, Maryland 
Casualty Company, a Corporation, Fidelity & Deposit Company of 
Maryland, a Corporation, and New Amsterdam Casualty Company, 
a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3652a 
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1 In the Supreme Court of the District of Columbia. 

At Law. 

62084. 

United States of America to the Use of the Central Construction 
& Supply Company, a Corporation, Plaintiff, 

vs. 

The William Gordon Corporation, a Corporation, Maryland 
Casualty Company, a Corporation, Fidelity & Deposit Company of 
Maryland, a Corporation, and New Amsterdam Casualty Company, 
a Corporation, Defendants. 

Memorandum. 

January 27, 1919.—Declaration and Affidavit filed. 

Petition of Intervener. 

Filed April 25,1919. 

******* 

Now comes the John H. Parker Company, a corporation, duly 
organized and existing under and by virtue of the laws of the State 
of New York, and files this its petition of intervention in the above 
entitled cause, in accordance with the statute in such cases made 
and provided, and respectfully shows to the Court: 

1. That the defendant, The William Gordon Corporation, a cor¬ 
poration, entered into a contract dated on or about the 31st day of 
July, 1915, with the United States of America, whereby the said de¬ 
fendant, The William Gordon Corporation, was to furnish for said 
United States all of the labor and materials, and to do and perform all 
the work required for the mechanical equipment complete (except¬ 
ing elevators) for the Interior Department Offices building in the City 
of Washington, District of Columbia, called for by said con- 

2 tract, including heating, ventilating apparatus, plumbing, 
water supply, gas fitting, electric light and power work, Bell 

current supply system, time clock conduit system, public telephone 
and messenger call, conduit and terminal box system, combination 
fire alarm, watchman’s clock and intercommunicating telephone 
conduit system, and lighting fixtures, together with any additions 
to or changes in, agreed upon in writing. The said contract being 
a contract for the construction of a public building, the United 
States of America required that the same be accompanied by the usual 
penal bond executed by the said The William Gordon Corporation, 
and good and sufficient surety, with the additional obligation that 
the said The William Gordon Corporation, shall promptly make 
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payment to all persons supplying them with labor and materials in 
the prosecution of said work provided for in said contract, and that 
in accordance with and pursuant to the said requirement and the 
statute in such cases made and provided, the said The William 
Gordon Corporation, as principal, and the Maryland Casualty Com¬ 
pany, a corporation; Fidelity & Deposit Company of Maryland, a 
corporation; New Amsterdam Casualty Company, a corporation; 
as sureties, on the 20th day of August, 1915, duly made, executed 
and delivered unto the United States of America, their joint and 
several bond in the penal sum of One Hundred and Eighteen 
Thousand Seven Hundred Dollars ($118,700.00) to be paid unto the 
United States of America (a copy of which bond is shown to the 
Court with original bill of complaint). 

3 2. That your intervener, John H. Parker Company, a 
corporation, thereafter at the special instance and request of 

the said The William Gordon Corporation, delivered, furnished 
and supplied, for the use in the said Interior Department Offices 
building, under said contract, the labor and materials mentioned 
and described in the particulars of demand attached hereto and 
made a part hereof, and marked “Exhibit A”, all of which labor 
and materials so furnished and used in said building were of the 
reasonable value of Two Thousand Three Hundred and Thirteen 
Dollars and Sixty-eight Cents ($2,313.68), which sum the said 
The William Gordon Corporation did undertake, agree, and promise 
to pay to the said John H. Parker Company for said labor and ma¬ 
terials, when they, the said The William Gordon Corporation, 
should be requested so to do by the John II. Parker Company; 
that of said sum due of Two Thousand Three Hundred and Thir¬ 
teen Dollars and Sixty-eight cents ($2,313.68) there has been 
credited by the John H. Parker Company to The William Gordon 
Corporation, the sum of Four Hundred and Sixteen Dollars and 
Two Cents ($416.02); as set forth and shown in the particulars 
of demand hereto annexed. 

3. Your intervener further shows the Court that the said labor 
and materials supplied and furnished by the John H. Parker Com¬ 
pany to the said The William Gordon Corporation were necessary 
and were used in the construction of the said Interior Department 
Offices building under the original written contract and bond be¬ 
tween the said The William Gordon Corporation and the United 
States of America, but notwithstanding which the said .The William 
Gordon Corporation has not paid the said John H. Parker Com¬ 
pany the sum so agreed to be paid by them to the John H. Parker 
Company, as aforesaid, for labor and materials so sold and de¬ 
livered, furnished and supplied, by the said John H. Parker Com¬ 
pany to the said The William Gordon Corporation, and used 

4 in said building, aforesaid, to wit, Two Thousand Three 
Hundred and Thirteen Dollars and Sixty-eight Cents 

($2,313.68) except the sum of Four Hundred and Sixteen Dollars 
and Two Cents ($416.02), as shown by the credits in the particulars 
of demand attached hereto and made a part hereof, although the 
said The William Gordon Corporation has often been requester 
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by the said John H. Parker Company so to do, and to do which 
it has neglected and refused and still neglects and refuses; that the 
sum of Eighteen Hundred and Ninety-seven Dollars and Sixty-six 
Cents ( $1,897.66) with interest thereon from the first day of October, 
1917, is still wholly due and unpaid and owing to the said John 
H. Parker Company. 

4. Your petitioner further shows the Court that the said The 
William Gordon Corporation and the United States of America 
accepted the labor and materials furnished by the John H. Parker 
Company, and used them in the said construction of the said 
Interior Department Offices building, under the said original written 
contract and bond by the said The William Gordon Corporation 
with the United States of America, as aforesaid, and in the fulfillment 
of the said original written contract and bond; that the labor and 
materials furnished and supplied were necessary in the construction 
and completion of said building, as required by the said original 
written contract and included therein. 

5. Your intervener further show’s the Court that the said original 
contract between the said The William Gordon Corporation and the 
United States was completed and final settlement had on or about 
the 26th day of April, 1918, w’hich said final settlement of said 
original contract was actually had more than six months before 

the filing of the original bill of complaint herein, and that 

5 this petition is filed before the expiration of one year after 
the complete performance and settlement thereof; and that 

no suit was brought on said contract and by the United States of 
America in its owm behalf against the said The William Gordon 
Corporation, or the sureties on its bond, the Maryland Casualty 
Company, a corporation; Fidelity & Deposit Company of Maryland, 
a corporation, and New Amsterdam Casualty Company, a corporation, 
during the first six months or at any time after completion and final 
settlement of said original contract. 

Wherefore, the premises considered, your intervener prays for 
leave to file this its intervention and for service thereof upon the 
plaintiff and the defendants in the above numbered and entitled 
cause, and, after all due proceedings had, there be judgment herein 
in favor of your intervener and against said The William Gordon 
Corporation, the Maryland Casualty Company, Fidelity & Deposit 
Company of Maryland, and New r Amsterdam Casualty Company, 
sureties, jointly and severally, in the full sum of Eighteen Hundred 
and Ninety-seven Dollars and Sixty-six Cents ($1,897.66), with 
interest thereon from October 1, 1917, until paid, and for all costs 
of suit to be incurred by or in its behalf in tnese proceedings; and 
your intervener further prays for all other necessary orders and 
general relief. 

BYNUM E. HINTON, 
Attorney for Intervener. 
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Affidavit. 

State op New York, 

County of New York, ss: 

6 Before me the undersigned authority this day personally 
came and appeared Jennie S. Parker who being first duly 

sworn, on oath deposes and says: 

That she is the Vice-President of the John H. Parker Company, 
a corporation organized and existing under the laws of the State of 
New York, named as intervener in the above and foregoing petition 
of intervention, and as such makes this affidavit on behsdf of said 
corporation, being fully authorized so to do; 

That -he has read the said petition of intervention and particulars 
of demand, to which this affidavit is attached, and which are 
hereby made a part hereof, the same as if said petition of inter¬ 
vention and particulars of demands were written herein, and knows 
the contents thereof, and that the facts and allegations therein con¬ 
tained are true. 

That there is now justly due and owing to the intervener, the 
John H. Parker Company, from the defendants, The. William 
Gordon Corporation, Maryland Casualty Company, Fidelity & De¬ 
posit Company of Maryland, and New Amsterdam Casualty Com¬ 
pany, all or each of them, the full sum of Eighteen Hundred and 
Ninety-seven Dollars and Sixty-six Cents ($1,897.66) with interest 
thereon from October 1, 1917, exclusive of all set offs and just 
grounds of defense, as more particularly set forth in the particulars 
of demand. 

JENNIE S. PARKER, 

Vice Pres. 

Sworn to and subscribed before me at the City of New York, 
County of New York State of New York, this 14 day of April, A. 
D. 1919. 

[seal.] DAVID H. GOTTLIEB, 

Notary Public. 

New York County No. 240. 

New York Registers No. 10220. 

Bronx County No. 39. 

Bronx Registers No. 243. 

Commission expires March 30, 1920. 

7 Supreme Court of the District of Columbia. 

Friday, May 2d, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 
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Lpon consideration of the motion of defendants Maryland 
Casualty Company, Fidelity and Deposit Company of Maryland 
and New Amsterdam Casualty Company filed herein, to vacate the 
judgment by default entered against them herein on the 27th day 
of February, 1919, it is ordered that said motion be, and the same 
hereby is, granted; whereupon, it is ordered that said judgment be, 
and the same is hereby set aside, vacated and held for naught, 
provided the costs of this suit to this date are paid by said defend¬ 
ants. 

Further, leave is granted plaintiff to amend its declaration as 
it may be advised within twenty (20) days from and including this 
date. 


Motion to Strike out Intervening Petition. 

Filed May 20, 1919. 

******* 

Come now the defendants, Maryland Casualty Company, Fidelity 
& Deposit Company of Maryland and New Amsterdam Casualty 
Company, by their attorney, and move the Court to vacate the order 
allowing the filing of the intervening petition of the John H. 
Parker Company and to strike out said petition, and for cause show 
that heretofore and before the said intervening petition was tendered 
for filing the said John H. Parker Company in certain proceedings 
in the United States District Court for the Southern District of New 
York, sitting as a Court of Bankruptcy, was adjudged a bank- 
8 rupt and all of its assets, including choses in action, vested in 
one John J. Glynn, receiver, appointed by said court, whereby 
said receiver became solely entitled to sue upon the alleged cause of 
action attempted to be set up in said intervening petition,as will more 
fully appear by the record of the orders or decrees adjudging the 
said John H. Parker Company a bankrupt and appointing said 
receiver; wherefore these defendants aver that the said John H. 
Parker Company at the time of presenting the said intervening peti¬ 
tion for filing was and now is without right or power to sue upon 
said alleged cause of action. 

WILLIAM C. PRENTISS, 
Attorney for Moving Defendants. 


District of Columbia, ss: 

William C. Prentiss, being duly sworn says that he is attorney 
for the moving defendants mentioned in the foregoing motion; 
that he is informed and believes that before the tender of the inter¬ 
vening petition of the John H. Parker Company for filing, the said 
John H. Parker Company was adjudged a bankrupt in proceedings 
pending in the District Court of the United States for the Southern 
District of New York and that in said proceedings one John J. 
Glynn was appointed receiver of the assets, including choses in 
action, of the said John H. Parker Company, whereby the said 
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Glynn as such receiver became solely vested with the right to sue 
upon the cause of action, if any, attempted to be set up in said 
intervening petition; that the affiant, through his said principals 
has taken steps to procure certified copies of the orders or decrees 
adjudging the said John H. Parker Company a bankrupt 
9 and appointing said receiver and has been advised that the 
same were heretofore ordered, and would be promptly for¬ 
warded to the affiant, but the same have not as yet been received; 
that this motion has been deferred awaiting the receipt of such 
copies and is now filed in order to be within the time limited for 
pleading to said intervening petition, and that said certified copies 
when received will be filed in support of said motion. 

WILLIAM C. PRENTISS. 

Subscribed and sworn to before me this 20th day of May, 1919. 

J. R. YOUNG, 

Clerk, 

By C. B. COFLIN, 

Asst Clk. 


Mr. Bynum E. Hinton, 

Attorney for John H. Parker Company: 

Please take notice that the foregoing motion will be calendared 
for hearing on Friday, Mav 23rd, next. 

WILLIAM C. PRENTISS, 
Attorney for Moving Defendants. 

Supreme Court of the District of Columbia. 

Friday, June 13th, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Upon consideration of the motion of defendants Nos. 2, 3, and 
4 filed herein to strike out the intervening petition of the John 
H. Parker Company, it is ordered that said motion be, and the 
same hereby is overruled, to which defendants by their attorney 
pray an exception which is here noted, with leave to said defendants, 
within ten (10) days from this date, to amend said inter¬ 
vening petition making it to the use of the Receiver in 
10 Bankruptcy. 

Further the time for said defendants to plead to the inter¬ 
vening petition as amended is hereby extended for twenty (20) days 
from and including this date. 
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Amendment to Intervening Petition. 

Filed June 17, 1919. 

******* 

Now comes the John H. Parker Company, with leave of Court 
first had and obtained, and hereby amends its petition of inter¬ 
vention as follows: 

The preamble of said petition of intervention, consisting of the 
first six lines, following the title “Petition of Intervention”, is hereby 
amended so as to read as follows: 

“Now comes the John H. Parker Company, a corporation, duly 
organized and existing under and by virtue of the laws of the State 
of New York, and, for the use of John J. Glynn, duly appointed 
temporary receiver in bankruptcy proceedings No. 26,684, pending 
against this petitioner in the U. S. District Court for the Southern 
District of New York, files this its petition of intervention in the 
above entitled cause, in accordance with the statute in such cases 
made and provided, and respectfully shows to the Court:” 

The last paragraph, page 5 of said petition, is hereby amended 
so as to read as follows: 

11 “Wherefore, the premises considered, your intervener prays 

for leave to file this its intervention and for service thereof 
upon the plaintiff and the defendants in the above numbered and 
entitled cause, and, after all due proceedings had, there be judgment 
herein in favor of your intervener, for the use of the aforesaid 
John J. Glynn, temporary receiver, and against said The William 
Gordon Corporation, the Maryland Casualty Company, Fidelity & 
Deposit Company of Maryland, and New Amsterdam Casualty Com¬ 
pany, sureties, jointly and severally, in the full sum of Eighteen 
Hundred and Ninety-seven Dollars and Sixty-six Cents ($1,897.66), 
with interest thereon from October 1, 1917, until paid, and for all 
costs of suit to be incurred by or in its behalf in these proceedings ; 
and your intervener further prays for all other necessary orders and 
general relief.” 

Respectfully submitted, 

BYNUM E. HINTON, 
Attorney for Intervener. 


Answer to Amended Petition. 

Filed July 3, 1919. 

******* 

The answer of Maryland Casualty Company, Fidelity and Deposit 
Company of Maryland, and New Amsterdam Casualty Company to 
the amended petition of John H. Parker Company to the use of John 
J. Glynn, receiver. 






MD. CASUALTY CO., ETC., VS. J. H. PARKER CO., ETC. 


9 


These defendants reserving to themselves all and all manner of 
exception to the form and sufficiency of said amended petition and 
particularly to the right of the said John H. Parker Com- 
1*2 pany theretofore adjudged a bankrupt, to file its original 
petition herein and to the action of the court in allowing 
the same to be amended by entering it to the use of said receiver, 
for answer to said amended petition says: 

1. They admit that the William Gordon Corporation on or about 
July 31, 1915, entered into a contract with the United States for 
furnishing certain mechanical equipment for the Interior Depart¬ 
ment Offices at Washington, District of Columbia, and that said 
The William Gordon Corporation, as principal and these defendants, 
as sureties, executed and delivered to the United States their certain 
bond, all as alleged in said petition, but for a more accurate state¬ 
ment of the provisions of said contract and bond these defendants 
refer to said contract and bond and demand the production thereof. 

2-4. They admit that the said John H. Parker Company at the 
request of the said The William Gordon Corporation provided 
some labor and materials used in the performance of said contract 
of said The William Gordon Corporation, but aver that the schedule 
of debt items in the particulars of demand attached to said petition 
as “Exhibit A” contains many items which were not authorized 
or requested by the said The William Gordon Corporation or property 
chargeable to it, or recoverable under the said bond, and that the 
schedule of credits in said particulars of demand does not contain 
many additional items of credit to which the said The William 
Gordon Corporation is entitled; that these defendants have no per¬ 
sonal knowledge of any of said items or of the reasonable value of 
any of the work or labor so claimed to have been furnished to said 
The William Gordon Corporation and have been unable to 
13 obtain from the said The William Gordon Corporation any 
information as to the items in said particulars of demand, 
except the sworn statement, hereunto annexed, made by H. T. 
Rathbun, treasurer of the Premier Engineering Company, a cor¬ 
poration which took over the work of the said The William Gordon 
Corporation under the said contract; and, upon information and be¬ 
lief, these defendants, deny that there is any balance due the said 
John II. Parker Company or said receiver from the said The William 
Gordon Corporation as alleged and demand strict proof of each of the 
debit items in said particulars of demand and the value thereof; 
and these defendants upon information and belief as aforesaid deny 
that the said John H. Parker Company supplied and furnished 
to the said The William Gordon Corporation any labor or materials 
necessary and used in the construction of said building under the 
said original contract and bond for which the said The William 
Gordon Corporation remains indebted to the said John H. Parker 
Company or said receiver but avers as hereinbefore stated, and expect 
to be able to prove at the trial, that a true and just statement of 
accounts between said concerns shows a balance in favor of the said • 
The William Gordon Corporation. 
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5. These defendants admit and aver that the said original con¬ 
tract was completed and final settlement thereof between the said 
The William Gordon Corporation and the United States had on the 
26th day of April 1919, and that no suit was broughf on said contract 
and bond by the United States, but aver that the said original petition 
in the name of said John H. Parker Company was improperly and 
illegally filed and should be held for naught because prior tnereto the 
said John J. Glynn had been appointed receiver of the assets, 
14 including choses of action, of the said John H. Parker Com¬ 
pany, and the said John H. Parker Company had been adjudi¬ 
cated a bankrupt, all in proceedings in the United States District 
Court for the Southern District of New York sitting as a court of 
bankruptcy, as will more fully appear by reference to a certified copy 
of the orders and decrees of said court in the premises heretofore filed 
in this cause and now prayed to be read as a part hereof, whereby 
the said John H. Parker Company was deprived of the power of suit 
upon such choses in action and such power vested solely in the said 
receiver, and that the attempted amendment of said petition by 
entering it to the use of the said receiver was ineffective for that the 
same was made after the expiration of one year from the said time 
of settlement between the said The William Gordon Corporation 
and the United States, wherefore these defendants say that the said 
amended petition was not filed within the time allowed therefor by 
the Statute. 

MARYLAND CASUALTY COMPANY, 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, 

NEW AMSTERDAM CASUALTY COMPANY, 
By WILLIAM C. PRENTISS, 

Their Attorney. 


Emil L. Hoen, being duly sworn, says that he is the manager of the 
surety claim bureau of the Maryland Casualty Company, defendant 
in the above entitled cause, and is also authorized to make this 
affidavit as Agent of the Fidelity and Deposit Company of Maryland 
and the New Amsterdam Casualty Company, defendants in said 
cause; that he has read the foregoing answer of said three defendants 
and that the matters and things therein set forth upon personal 
knowledge are true and those set forth upon information and 
15 belief he believes to be true. 

EMIL L. HOEN. 

Subscribed and sworn to before me this First day of July, A. D. 

1919. 

THOS. C. CURTIS, [seal.] 
Notary Public . 

My Commission Expires Aug. 14, 1923. 
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Chas. E. Douglas, J. M. Wheeler, H. F. Rathbun, 

President. Vice-President. Treasurer. 

Premier Engineering Co., Inc. 

New York, Philadelphia, Richmond. 

Plumbing, Heating, and Ventilating 
.Engineers and Contractors. 

56 West 45th Street. 

Telephones 7668, 7669, 7670 Murray Hill. 

New York, June 5, 1919. 

To whom it may concern: 

The billings of th- John H. Parker Company against the William 
Gordon Corporation are in excess in a very consideration amount 
of any authorization given by the William Gordon Corporation for 
work to be done by the John II. Parker Company, and. the billings 
of the William Gordon Corporation against the John H. Parker 
Company, for which the William Gordon Corporation holds the 
Parker Company’s authorization is greatly in excess of the amounts 
billed by the Parker Company and 0. Kd. by the William Gordon 
Corporation. 

We feel that the John II. Parker Company owes this concern in 
the neighborhood of Eight Hundred Dollars ($800.00) for work 
done by the William Gordon Corporation on the Office Building 
for the Department of Interior, Washington, D. C. 

The foregoing facts as stated are true in every particular to the 
best of my knowledge and belief. 

PREMIER ENGINEERING COMPANY, 
INC., 

H. F. RATHBUN, 

Treasurer. 

Witness: 


16 Sworn to before me this 5th day of June, 1919. 

[seal.] GUSTAV E. PROCTOR, 

Notary Public, Queens County. 

Queens County Registry No. 2350. 

New York County Clerk’s No. 208. 

My Commission Expires Mar. 30, 1920. 
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Answer t Plea, &c., of Maryland Casualty Company. 

Filed October 22, 1920. 

******* 

Comes now the Maryland Casualty Company by its attorney 
and still saving and reserving to itself all and all manner of objection 
and exception to the action of the court in permitting the amendment 
of the intervening petition of John H. Parker Company so as to 
enter said petition to the use of John J. Glynn, temporary receiver 
in bankruptcy proceedings, and, still claiming the benefit of the 
defenses heretofore herein set up in its behalf, by leave of the court 
first had and obtained, for further answer and plea to the said inter¬ 
vening petition, says: 

That heretofore, on or about the 6th day of August, 1915, the 
said John H. Parker Company entered into a certain contract with 
the United States of America for the conduction of the Interior 
Department Building in the city of Washington, District of 
Columbia, and, as required by law, executed a certain bond in the 
penalty of Eight hundred and eleven thousand three hundred 
dollars ($811,300.) to the United States, conditioned for the faithful 
performance of the said contract, and further for the prompt pay¬ 
ment to all persons supplying labor or materials in the prosecution of 
the work contemplated thereby, and thereupon the said John H. 

Parker Company applied to this defendant and certain other 
17 surety companies to execute the said bond as sureties, and 
upon such application and the execution of a certain paper 
writing designated “Application for Contractor’s Bond” this de¬ 
fendant executed the said bond as co-surety with the National Surety 
Company and certain other surety companies, and in and by the said 
application for contractor’s bond and in similar applications delivered 
by the said John II. Parker Company to the said other surety com¬ 
panies, respectively, the said John II. Parker Company undertook 
to indemnify and keep indemnified and harmless this defendant and 
the said other surety companies, respectively, from and against any 
and all liability for damages, loss, costs, charges and expenses of 
whatsoever kind or nature, including counsel and attorneys’ fees, 
which the said companies respectively should or might sustain or 
incur by reason of or in consequence of having executed the said 
bond, and to pay over, reimburse and make good to the said surety 
companies, respectively, all moneys which the said companies, re¬ 
spectively, or their representatives should pay or cause to be paid, or 
become liable to pay, by reason of the execution of said bond or in 
connection with any litigation, investigation, or other matters con¬ 
nected therewith, and agreed that in any accounting which might 
be had between the said John H. Parker Company and the said 
surety companies, respectively, the said surety companies, re¬ 
spectively, should be entitled to credit for any and all disbursements 
in and about the matters aforesaid made by said surety companies 




MD. CASUALTY CO., ETC., VS. J. H. PARKER CO., BTC. 13 

in good faith under the belief that they respectively were liable for 
the sums and amounts so disbursed or that it was necessary or ex¬ 
pedient to make such disbursements; that thereafter the said John 
H. Parker Company undertook the work of constructing the 

18 said Interior Department Building and completed, or sub¬ 
stantially completed, the same, but numerous claims of per¬ 
sons who had furnished material and labor in the performance of the 
said contract filed or presented claims against the said John H. 
Parker Company, and the Government of the United States made 
a certain claim against the said John H. Parker Company and 
its said sureties arising out of the performance of the said contract, 
and the said John H. Parker Company becoming unable to meet 
its obligations, in certain proceedings in bankruptcy No. 26,684 
in the District Court of the United States for the Southern District of 
New York against the John H. Parker Company, the said John J. 
Glynn was appointed temporary receiver of the assets of the said 
John H. Parker Company by order entered in said cause on the 
20th day of March, 1919, and thereafter, by order entered in said 
cause on the 21st day of April, 1919, the said John H. Parker 
Company was adjudged a bankrupt; that between the 7th day of 
March, 1919, and the 27th day of August, 1920, this defendant ex¬ 
pended certain moneys in expenses of its representatives on trips 
to the city of Washington and the city of New York in connection 
with the adjustment of the affairs of the said John H. Parker Com¬ 
pany in connection with the liability of this defendant as one of the 
sureties on the bond of said John H. Parker Company, aforesaid, 
and the National Surety Company in its own behalf and as rep¬ 
resenting this defendant and the other sureties on the said bond, 
expended certain other moneys in expenses of its representatives and 
attorney's fees in the matter of adjustment of the affairs of the said 
John H. Parker Company, in connection with the liability of said 

surety companies as sureties on said bond, and in the settle- 

19 ment of the claim of the United States aforesaid and the 
claims of persons who had furnished material and labor 

in the prosecution of the work under the said contract, and this 
defendant reimbursed the National Surety Company, its, this de¬ 
fendant’s, proportionate share of the moneys so expended by the said 
National Surety Company, a true statement of all of which moneys 
so expended by this defendant is attached hereto and made a part 
hereof as particulars of demand, and all of which moneys were so 
expended by this defendant and the said National Surety Company 
in good faith under the belief that they were liable for the sums and 
amounts so disbursed in settlement of such claims aforesaid and that 
the disbursement of the other sums so expended was necessary or 
expedient, pursuant to the terms of the said applications for bond 
executed bv the said John H. Parker Company as aforesaid, and for 
all of which moneys so expended by this defendant, to wit, the sum 
of $6,818.68, this defendant has a just and lawful claim under the 
said application for bond executed and delivered by the said John 
H. Parker Company to this defendant, as aforesaid, and that its 
claim therefor was and is provable in the said bankruptcy proceed- 
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ings as a claim against the said John H. Parker Company, bankrupt, 
and in law a just, proper and permissible set-off against the claim 
of the said John H. Parker Company set up in the intervening peti¬ 
tion in these proceedings, and this defendant says that it is willing 
that its said claim against the said John H. Parker Company, or so 
much thereof as may be necessary, may be set off against the said 
claim of the said John H. Parker Company set up in the said inter¬ 
vening petition, or so much thereof as may be found to be recover¬ 
able against this defendant. 

WILLIAM C. PRENTISS, 

Attorney for Defendant 
Maryland Casualty Company. 


20 City of Baltimore, 

State of Maryland, ss: 

Emil L. Hoen, being duly sworn, deposes and says that he is 
Manager of the Bonding Claim Division of the Maryland Casualty 
Company and has read the foregoing answer and plea of said com¬ 
pany, defendant in the certain cause mentioned in the caption of 
said answer and plea, and that the matters and things stated in 
the said answer and plea, upon personal knowledge, are true, and 
those stated upon information and belief, he believes to be true. 

EMIL L. HOEN. 

Subscribed and sworn to before me this 9th day of October, 1920. 

[seal.] IIOMER E. TURNER, 

Notary Public. 

My Commission Expires May 1st, 1922. 


Maryland Casualty Company. 

Statement of Expenditures on 50-X-Contract. 

John II. Parker Company. 

3- 7-19. Expenses of Mr. G. F. Cushwa, to Wash¬ 
ington . $3.40 

6- 27-19. Expenses of Mr. Wm. P. Lewis to Wash¬ 

ington . 2.52 

7- 1-19. National Surety Company, proportionate share 

of expenses of Mr. Garner. 5.73 

8- 1-19. National Surety Company, proportionate share 

of expenses of Mr. Garner. 5.66 

9- 5-19. National Surety Company, proportionate share 

of payment of $8,000.00, made to Treasurer 
Departiment, U. S. A., in full settlement of 
claim in re: construction and maintenance 
of roof and installation of anchors in parapet 
walls, Interior Building, Washington, D. C... 1,124.70 
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11- 10-19. National Surety Company, proportionate share 

of attorney fee of $1,000.00 paid to Mr. 

Benjamin E. Henlon. 140.59 

12- 7-19. Expenses of Mr. Proctor to New York...... 6.75 

1-16-20. Expenses of Mr. Lewis to New York. 35.82 

4-24-20. National Surety Company, proportionate share 

of claim paid the Traitel Marble Company 
($1,405.88) and of claim paid to Yale 
Towne Mfg. Co. ($386.62). 1,792.50 

7- 29-20. National Surety Company, proportionate share 

of claim of W. F. Cash. 386.62 

8- 27-20. National Surety Company, proportionate share 

of claim of Riter-Conley Co. 3,314.39 


$6,818.68 

Demurrer to Additional Plea of Maryland Casualty Co. 

Filed October 27, 1920. 

♦ * • * * * * * 

Now comes the intervener, the John H. Parker Company, for the 
use of John J. Glynn, temporary receiver, by its attorney, and 
demurs to the additional plea, in the nature of a set-off, of the defend¬ 
ant the Maryland Casualty Company, filed in this cause October 
22, 1920, and says that the said plea is bad in substance. 

BYNUM E. HINTON, 
Attorney for the Intervener, The 
John H. Parker Company for 
the Use of John J. Glynn, 
Temporary Receiver. 


Memorandum. 

Among the matters of law to be argued at the hearing of the above 
demurrer are the following: 

22 1st. That the said plea does not state facts which brings 

the same within the principles of set-off. 

2nd. That the said plea does not state facts showing that the 
debt asked to be set-off and the debt in suit resulted from mutual 
credits extended between the parties. 

BYNUM E. HINTON, 
Attorney for the Intervener, The 
John H. Parker Company for 
the Use of John J. Glynn, 

, ! Temporary Receiver. 
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William C. Prentiss, Esq., 

Wcstory Building, 

Attorney for the Defendant 

The Maryland Casualty Company: 

Please take notice that on Friday, October 29th, 1920, at 10 A. 
M. or as soon thereafter as counsel can be heard, the above demurrer 
will be called to the attention of the Court for its action. 

BYNUM E. HINTON, 
Attorney for the Intervener, The 
John H. Parker Company for 
the Use of John J. Glynn, 
Temporary Receiver. 

Receipt of copy of the above demurrer, together with notice, is 
acknowledged by me this 26th day of October, 1920. 

WILLIAM C. PRENTISS, 

Attorney for the Defendant 
The Maryland Casualty Company. 

Memorandum. 

November 27, 1920.—Amended Declaration, &e. of Original Use 
Plaintiff filed. 

Stipulation. 

Filed December 20, 1920. 

* * * * * * * 

23 Whereas intervening petition has been filed in the above 

entitled action by the John H. Parker Company for the 
use of John J. Glynn, temporary receiver in bankruptcy, present-, 
ing claim of the said receiver in bankruptcy against the defendant 
in the amount of $1,897.66, with interest thereon from October 1, 
1917, to which the defendant, the Maryland Casualty Company, 
has interposed a plea of set-off in the amount of $6,818.68, which 
it is willing to have set-off against plaintiff’s claim; and to which a 
demurrer has been filed by the aforesaid intervener on the ground 
that said Maryland Casualty Company is not legally entitled to have 
said claim set-off against the said claim of the said receiver in 
bankruptcy; and whereas it is the desire of the parties to avoid the 
trouble and expense of a trial on the facts; 

It is therefore stipulated and agreed that the correct amount due 
the plaintiff intervener from the defendants, is $949.83, with interest 
thereon from October 1st, 1917; and that the defendant, the Mary¬ 
land Casualty Company, has expended in the manner set forth 
in its plea of set-off an amount in excess of the amount of plaintiff’s 
clailm, with interest; and that judgment may be entered for the 
intervener for the said sum of $949.83 with interest thereon from 
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October 1st, 1917, or may be entered for the defendants according 
as the court may determine the question of the right of the said 
defendant, Maryland Casualty Company, to have its claim as set 
forth and described in its said plea, set-off against the claim of the use 
plaintiff John J. Glynn, temporary receiver in bankruptcy of the 
John H. Parker Company. 

BYNUM E. HINTON, 

Attorney for Intervener, John H . Parker 
Co. for Use of John J. Glynn , Tempo - 
rary Receiver. 

WILLIAM C. PRENTISS, 

Attorney for Defendants. 


24 Supreme Court of the District of Columbia. 

Saturday, January 29th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

•Comes now the plaintiff by its attorney of record Mr. Hamner, 
and prays judgment by default against the foregoing named de¬ 
fendants, and it thereupon appearing that plaintiff is entitled to 
such judgment, the same is hereby ordered. 

Wherefore, it is considered that the plaintiff recover of the de¬ 
fendants Maryland Casualty Company, Fidelity & Deposit Com¬ 
pany of Maryland and New Amsterdam Casualty Company, the sum 
of Eight Hundred Six and 17/100 ($806.17), with interest thereon 
from the 26th day of April 1918, together with costs of suit to be 
taxed bv the clerk and have execution thereof. 

4/ 


Motion to Vacate Judgment, &c. 

Filed February 1, 1921. 

♦ * * * * * * 

Come now the defendants, Maryland Casualty Company, Fidelity 
& Deposit Company of Maryland, and New Amsterdam Casualty 
Company, by their attorney, and move the court to vacate the 
judgment by default entered against them on the 29th day of 
January, 1921, and for cause show: 

1. That these defendants have a good defense to the whole of the 
plaintiff’s claim and a good partial defense to the extent of $400 
as set forth in the affidavit of Emil L. Hoen heretofore filed in this 
cause, the said defense to the whole of said claim being that the 
additional contract entered into between the William Gordon 
25 Corporation and the United States for the furnishing and 
installation of a drinking water system as set forth in the 
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plaintiff’s amended declaration, covering the work in the perform¬ 
ance of which the use plaintiff claims to have furnished material 
and labor, is not covered by the bond executed by these defendants as 
sureties, accompanying the original contract between the said 
principal and the United States, in that the work covered by said 
additional contract is not in the nature of addition to or changes 
in the said original contract within the contemplation thereof or of 
the bond sued upon; and that the said defense to a portion of the 
claim of the use plaintiff arises out of the facts set forth in the said 
affidavit of said Iloen with respect to the rejection of certain 
machinery by the Government Inspectors and the failure and re¬ 
fusal of the use plaintiff to replace the same whereby the said prin¬ 
cipal was compelled to replace the same at the cost and expense of 
approximately $400. 

2. That the first count of the said amended declaration is de¬ 
fective and bad in that the same purports to be in! debt in behalf 
of the United States to the use of a third person for the penalty of 
the bond mentioned therein and the only breach assigned is the 
non-payment of the said penalty, and that an individual has no 
right to institute a suit in the name of the United States in such 
form. 

3. That the said judgment by default was taken by the use plain¬ 
tiff without notice to these defendants or their attorneys; that such 
action was surreptitious and in violation of the understanding be¬ 
tween the attorneys for the said use plaintiff and the attorney for 
these defendants that answer or pleas to the said amended declaration 

would be filed so soon as the attorney for these defendants 
26 could, in the pressure of other matters, find opportunity to 

prepare the same; that on May 2, 1919, objections made by 
these defendants to the original declaration herein were sustained 
by Mr. Justice Gould and leave granted the use plaintiff to amend 
said declaration; that thereafter from time to time with the consent 
of the attorney for these defendants and with the understanding 
that no technical advantage would be taken of any delay, the time for 
amendment of said original declaration was extended, such ex¬ 
tensions of time being so consented to upon request of the attorneys 
for plaintiff and representation by them that pressure of other 
business prevented them from finding time to prepare the necessary 
amendment and because of negotiations between the parties looking 
to a compromise and settlement of the case, but the parties could 
not come to an agreement and the use plaintiff finally, on November 
27, 1919, filed the said amended declaration; that thereafter 
negotiations for compromise and settlement were renewed and con¬ 
tinued until sometime in the early part of January, 1920, when a final 
proposition made on behalf of the use plaintiff was refused and 
counsel for the use plaintiff so advised and further advised, as stated 
before, that the attorney for the defendants would file answer or pleas 
so soon as he could find time to prepare the same, which suggestion 
was received without objection f>y counsel for the use plaintiff or 
any suggestion that a judgment by default would be applied for with¬ 
out notice to him, the attorney for the defendants. 
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4. That the entry of the said judgment by default against these 
defendants was premature for that under the statute and the practice 
thereunder as established by the decisions of the courts, no 
27 judgment could properly be entered until all of the claims of 
labor and material men intervening in such cause were finally 
adjudicated so that one, single, final judgment could be entered; 
that within the time allowed by the statute a certain other claimant 
intervened and the issues arising upon its claim are yet under con¬ 
sideration by the court and unadjudicated. 

The premises considered the moving parties pray that the said 
judgment may be vacated and they be permitted to file the motion 
and answers or pleas tendered herewith. 

WILLIAM C. PRENTISS', 
Attorney for Defendants, Maryland Casualty 
Company, Fidelity & Deposit Co. of Md., 
New Amsterdam Casualty Company. 


Supreme Court of the District of Columbia. 

Wednesday, February 9, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Upon consideration of the demurrer of intervener The John H. 
Parker Company, for the use of John J. Glynn, temporary receiver, 
to the additional plea of defendant Maryland Casualty Company 
filed October 22, 1920, it is ordered that said demurrer be, and it is 
hereby sustained. 

Tuesday, March 15, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Pursuant to a stipulation filed herein December 20, 1920, 
28 it is ordered that judgment be entered in this cause in accord¬ 
ance therewith. 

Wherefore, it is considered that the John H. Parker Company, 
Intervener for the use of John J. Glynn, Temporary Receiver recover 
of the defendants, The William Gordon Corporation, a Corporation, 
Maryland Casualty Company, a Corporation, Fidelity and Deposit 
Company of Maryland, a Corporation, and New Amsterdam Casualty 
Company, a Corporation, the sum of Nine hundred and forty nine 
and 83/100 dollars ($949.83) with interest thereon from October 
1st, 1917, being the money payable by said defendants to said John 
H. Parker Company, Intervener for the use of John J. Gylnn, Tem¬ 
porary Receiver, by reason of the premises, together with the costs of 
suit, to be taxed by the Clerk, ana have execution thereof. 
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Memorandum. 

April 4, 1921.—Appeal to Court of Appeals noted by Maryland 
Casualty Company, Fidelity and Deposit Company of Maryland and 
New Amsterdam Casualty Company. 

29 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62084. 

U. S. to Use of Central Constrn. & Supply Co., a Corpn.; John 
H. Parker Co. to Use of John J. Glynn, Receiver, Intervener, 


vs. 

Wm. Gordon Constrn. Co., Maryland Casualty Company, a 
Corpn.; Fidelity & Deposity Co. of Md., a Corpn.; New Amster¬ 
dam Casualty Company, a Corpn. 

The President of the United States to .John II. Parker Company to 
the Use of John J. Glynn, Receiver, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal from the Supreme Court of the District of Colum¬ 
bia, on the 4" day of April, 1921, wherein Maryland Casualty Com¬ 
pany, Fidelity & Deposit Co. of Md., New Amsterdam Casualty Com¬ 
pany are Appellants, and you are Appellee, to show cause, if any 
there be, why the Judgment rendered against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Walter l. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 4" day of April in 
the year of our Lord one thousand nine hundred and twenty-one. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

CHAS. B. COFLIN, 

Asst. Clerk. 

Service of the above Citation accepted 

Attorney for Appellee. 

[Endorsed:] No. 62084. Law. U. S. Use Cent. Constrn. Co., 
John H. Parker Co., Intervener, vs. Wm. Gordon Constrn. Citation. 
Issued Apr. 4, 1921. Wm. C. Prentiss, Attorney for Appellant. 
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30 Memorandum. 

April 4, 1921.—Appeal Bond of Maryland Casualty Company, 
Fidelity and Deposit Company of Maryland and New Amsterdam 
Casualty Company filed. 

Amended Assignment of Errors. 

Filed April 15, 1921. 

* * * * * $ ♦ 

Come now the Maryland Casualty Company, Fidelity & Deposit 
Company of Baltimore and New Amsterdam Casualty Company, by 
their attorney, and assign error in the ruling and action of the Su¬ 
preme Court of the District of Columbia in entering judgment herein 
for the John H. Parker Company, intervener, to the use of the 
receiver thereof, as follows: 

1. In not granting the motion of these defendants to strike out 
the intervening petition of the John H. Parker Company for the 
reasons therein stated. 

2. In granting leave to amend the said intervening petition by 
entering same to the use of the receiver of said John H. Parker Com¬ 
pany in bankruptcy. 

3. In granting such leave to amend in the face of the fact appear¬ 
ing in the said intervening petition, that the period of six (6) 
months within which claimants could intervene, had then expired. 

4. In sustaining the demurrer to the plea of set-off to the claim 
of the said John H. Parker Company, bankrupt. 

5. In not holding that the counter claim set up in the said plea 
set-off is a permissible and proper subject of set-off in the premises. 

6. In not holding that the matter of set-off in the premises 

31 is governed by the provisions of the bankruptcy law and 
that under that law the said counter claim is a proper set-off 

to the claim of the receiver of said John H. Parker Company, in 
bankruptcy, set up in said intervening petition as amended. 

U. In entering judgment for the intervener separately and inde¬ 
pendently of the final judgment to be entered in the cause. 

8. In entering judgment in the face of the fact that a judgment 
had already been entered in the cause in favor of the original use 
plaintiff therein and which, while the saime remained in force, stood 
as the final judgment in the cause disposing of all issued therein. 

9. In entering judgment for the intervener while a motion to 
vacate the judgment in favor of the original use plaintiff was pend¬ 
ing and in advance of the action of the court thereon and final dis¬ 
position of the claim of the original use plaintiff. 

10. In not holding that in this cause there can lawfully be only 
one single and final judgment entered and that it is irregular and 
improper to render separate and distinct judgments in favor of 
different claimants plaintiff and intervening. 

WILLIAM C. PRENTISS, 
Attorney for the Maryland Casualty Com¬ 
pany , Fidelity & Deposit Company of Mary¬ 
land , and New Amsterdam Casualty Com¬ 
pany, Appellants. 


22 


MD. CASUALTY CO., ETC., VS. J. H. PARKER CO., ETC. 

Service of copy acknowledged this — day of May, 1921. 

B. E. HINTON, 
Attorney for Intervener. 


32 Stipulation. 

Filed April 15, 1921. 

******* 

For the information of the Court of Appeals in considering the 
appeal from the judgment for intervening petitioner entered March 
15, 1921, it is stipulated and agreed between attorneys for appellants 
and appellee that the claim of the original use plaintiff, the Central 
Construction and Supply Company, as shown in its original and 
amended declarations, is for $806.17; and that the claim of appellee 
herein as shovvn by its original and amended intervening petitions 
was for $1,897.66, and that these two claims constitute the only 
claims filed in this cause; and that the statutory period within which 
such claims could be filed or made against the appellants on said 
bond had expired long prior to the entry of the judgment for inter¬ 
vening petitioner, March 15, 1921; that the penalty of the bond 
involved in these proceedings was in the sum of $118,700.00, and no 
suit on or claim against the same has been made by the United 
States. 

WILLIAM C. PRENTISS, 

Attorney for Maryland Casualty 

Company et al., Appellants. 
BYNUM E. HINTON, 

Attorney for Intervener, Appellee. 


Designation of Record. 

Filed April 15, 1921. 

******* 

r l he Clerk will please prepare transcript of the record for appeal 
in the above entitled cause and include therein'the following: 

1. Note the filing of the original declaration of the United 
33 States to the use of Central Construction and Supply Com¬ 
pany, filed January 27th, 1919. • 

2. Order of May 2nd, 1919, vacating judgment by default in 
favor of the use plaintiff and granting leave to amend original 
declaration. 

3. Intervening petition of John II. Parker Company, filed April 
25th, 1919. 

4. Motion of defendants to strike out intervening petition, filed 
June 13th, 1919, 
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5. Order allowing amendment of intervening petition by entering 
same to use of John J. Glynn, Receiver in Bankruptcy, and excep¬ 
tion noted thereto. 

6. Amendment of intervening petition by entering same to use of 
Receiver in Bankruptcy, filed June 17th, 1919. 

7. Answer of defendants to intervening petition, filed July 3rd, 
1919. 

8. Further answer and plea of Maryland Casualty Company, filed 
October 22nd, 1920. 

9. Demurrer to further answer and plea of Maryland Casualty 
Company, filed October 27th, 1920. 

10. Note the filing of amended declaration of original use plain¬ 
tiff, filed November 27th, 1920. 

11. Stipulation filed December 20th, 1920. 

12. Judgment for original use plaintiff entered January 29th, 
1921. 

13. Motion to vacate judgment of January 29th, 1921, (omitting 
affidavits) filed February 1st, 1921. 

14. Order of February 9th, 1921 sustaining demurrer to further 
answer and plea of Maryland Casualty Company. 

15. Judgment for intervening petitioner entered March 
34 15th 1921. 

16. Note of appeal filed April 4th, 1921, and filing of bond. 

17. Amended assignments of error. 

18. Stipulation filed herewith. 

WILLIAM C. PRENTISS, 

Attorney for Maryland Casualty 

Co. et al., Appellants. 


Service of copy acknowledged this — day of May 1921. 

B. E. HINTON, 

A ttomey for Intervener. 


35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 34, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62084 at Law, wherein United 
States of America, to the use of the Central Construction & Supply 
Company, a Corporation, is Plaintiff and The William Gordon Cor¬ 
poration, a Corporation, et al. are Defendants, as the same remains 
upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of May, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3652. Maryland Casualty Co., a corp., et al., appellants, vs. John H. 
Parker Company, use, &c. Court of Appeals, District of Columbia. 
Filed May 18,1921. Henry W. Hodges, clerk. 


(4081) 





Court of Appeals, District of Colombia 

COURT OF AF'f’eMm 

DISTRICT OF COLUMBIA- 

filed 

Al)G 1 C» l921° CTOBER Term, 1^21 

tiJ. .■SrtL'ftAsi 

dJtiuKio. 3652 


MARYLAND CASUALTY COMPANY, a Corporation; 
FIDELITY & DEPOSIT COMPANY OF MARY- 
LAND, a Corporation, and NEW AMSTERDAM 
CASUALTY COMPANY, a Corporation, Appellants, 

vs. 

JOHN H. PARKER COMPANY, to the Use of JOHN 
J. GLYNN, Receiver. 



BRIEF FOR APPELLANTS 

This suit was commenced by the Central Construction 
and Supply Company against the William Gordon Cor¬ 
poration, as principal, and the appellants as sureties, upon 
the bond given by the William Gordon Corporation to the 
United States to secure the performance of its contract 
with the Government for the mechanical equipment in 
the Interior Department building. 

Final settlement with the William Gordon Corporation 
was made by the Government on April 28, 1918 (para¬ 
graph 5, intervening petition, R. p. 4), and under the 
statute (Act of August 13, 1894, as amended, 28 Stat. 
278, 32 Stat. 811) the time for filing of suit or interven- 
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tion by material and labor men expired one year from 
that date. 

On April 25, 1919, just before the time for interven¬ 
tion expired, the John H. Parker Company filed a peti¬ 
tion of intervention. 

Prior thereto, however, in proceedings in the United 
States District Court for the Southern District of New 
York, the Parker Company had been adjudged a bankrupt 
and John J. Glynn appointed temporary receiver. 

The appellants filed a motion (R. p. 6) to vacate the 
order allowing the filing of the intervening petition of the 
Parker Company and to strike out that petition, upon 
the ground that by virtue of the orders of the Bankruptcy 
Court adjudging the Parker Company bankrupt and ap¬ 
pointing the receiver, the Parker Company was without 
right or power to sue upon the alleged cause of action set 
up in its intervening petition. 

On June 13, 1919, the court below overruled this mo- 
tion, with leave to amend the intervening petition by en¬ 
tering it to the use of the receiver in bankruptcy, to which 
action the appellants reserved an exception (see order 
R. p. 17). 

The amendment entering the petition of the Parker 
Company to the use of the receiver in bankruptcy was 
made on June 17, 1919 (R. p. 8), after the time allowed 
by the statute for intervention. 

The appellants thereupon filed answer to the interven¬ 
ing petition as so amended, reserving exception to the 
action of the court in allowing the same to be so amended 
and pleading, inter alia, the bankruptcy of the Parker 
Company and the appointment of the receiver and the 
lapse of the time allowed for intervention, as defenses 
(R. pp. 8~10). 


2 




Thereafter the appellants, the Maryland Casualty Com¬ 
pany, filed a further answer (R. p. 12) claiming the bene¬ 
fit of the defenses theretofore interposed in its behalf and 
pleading its claim, amounting to $6,818.68 against the 
Parker Company for moneys expended by it, the Mary¬ 
land Casualty Company, as surety upon the bond of the 
Parker Company to the United States to secure the per¬ 
formance of its contract with the Government for the 
construction of the Interior Department building. 

Demurrer to this plea of set-off was interposed (R. 
p. 15). 

Thereafter a stipulation was entered into whereby the 
amount of the claim of the Parker Company for the pur¬ 
poses of the suit was fixed at $949.83 and conceding that 
the amount of the claim of the Maryland Casualty Com¬ 
pany pleaded as a set-off was in excess thereof (R. p. 16). 

Thereafter on January 29, 1921, the Gordon Corpora¬ 
tion, the original use plaintiff, procured the entry of a 
judgment against the three surety companies (R. p. 17) 
and on February 1, 1921, a motion to vacate the same 
was filed (R. p. 17). 

Thereafter on February 9, 1921, the demurrer to the 
plea of set-off was sustained (R. p. 19) and thereafter, 
without notice to the appellants, a judgment was entered 
against them for the amount fixed by the stipulation as 
the amount of the claim of the Parker Company (R. p. 
19), from which judgment this appeal was taken. 

ASSIGNMENT OF ERRORS 

The errors assigned (R. p. 21) resolve into three prop¬ 
ositions : 

1st. That the original intervening petition attempted 
to be filed by the Parker Company in its own right was 
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ineffective because the Parker Company had previously 
been adjudged a bankrupt and a receiver of its assets 
appointed, and that the amendment entering the inter¬ 
vening petition to the use of the receiver in bankruptcy 
was improperly allowed and was ineffective because the 
statutory time for intervening had expired and the court 
was, therefore, without jurisdiction to entertain the claim 
attempted to be set up therein. 

2d. The plea of set-off of the claim of the Maryland 
Casualty Company against the Parker Company was 
proper and permissible and should have been sustained. 

3d. That the judgment entered was irregular or prema¬ 
ture in that in such statutory action only one single and 
final judgment disposing of the claims of the original 
use plaintiff and intervening parties can properly be en¬ 
tered. 

I. 

a. The original intervening petition was ineffective 
and should have been stricken out because the Parker 
Company had been adjudged a bankrupt and a receiver 
of its assets appointed. 

By the adjudication of bankruptcy and the appointment 
of the receiver, the Parker Company became absolutely di¬ 
vested of title to its choses in action, and right of action 
thereon vested solely in the receiver pending appointment 
of a trustee. 

Bankruptcy Act of July 1, 1898, Section 70, 30 
Stat. 566. 

Acme Harvester Co. v. Beekman Lumber Co., 222 
U. S. 300, 307. 

Everitt v. Judson, 228 U. S. 474. 

Bailey v. Baker Ice Machine Co., 239 U. S. 268. 
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b. The amendment by entering the intervening petition 
to the use of the receiver was, in effect, the filing of a 
new suit and not amendment of a defectively stated 
cause of action. 

The limitation of time in the statute is jurisdictional, 
so that the court was without power, after the expiration 
of the period limited by the statute, to permit the receiver 
to intervene. 


II. 

The plea of set-off filed by the Maryland Casualty 
Company should have been sustained. 

The situation presented is novel in that (a) the bond 
sued upon runs to the United States and action thereon 
by material and labor men is purely statutory, (b) the 
bond is joint and several, (c) the nominal intervening 
petitioner had been adjudged bankrupt and the interven¬ 
ing petition, entered to the use of the receiver in bank¬ 
ruptcy, is prosecuted as a step in the settlement of the 
bankrupt’s estate, so that the provision of the bankruptcy 
law in respect of set-off of provable claims enters as a 
controlling element, and (d) the set-off, if not a technical 
legal defense, is in the nature of an equitable defense 
which now may be interposed in an action at law. 

The action is purely statutory but yet at law (Illinois 
Surety Co. v. U. S. use of Peeler, 240 U. S. 214) and 
presumably our Code provision, Section 1563, is applicable. 
That section reads: 

“Mutual debts and claims under contract between 
the parties to a common law action, or between any 
of the several defendants and the plaintiff * * * 

may be set-off against each other by a plea in bar 
whether said debts or claims be of the same or a 
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different nature or degree, * * * and if either 

debt be in the form of the penalty of a bond the 
exact sum to be set-off shall be stated in the plea.” 

And Section 1566 provides that when cross-demands 
have existed between persons under such circumstances 
that if one had brought an action against the other and 
counterclaim or set-off could have been pleaded, neither 
can be deprived of the benefit thereof by an assignment 
by the other, but in an action by the assignee of any 
non-negotiable debt the defendant may set-off any indebt¬ 
edness to him of the assignor existing before notice of 
the assignment, as well as any indebtedness to him of the 
plaintiff. This section is of interest only in that bank¬ 
ruptcy operates as an assignment of choses in action of 
the bankrupt, as noticed before. 

If our Code provisions are applicable, the plea of set-off 
was proper and permissible and should have been sustained, 
for there is presented the clear case of a counterclaim 
by “one of several defendants.” 

Section 1563 and Section 1205 have removed any tech¬ 
nical differences between a joint obligation and a joint 
and a several obligation in respect of set-off. 

The whole subject of set-off where one of the parties 
is in bankruptcy, is fully and sufficiently covered in the 
chapter in Brandenburg on Bankruptcy, 4th Ed., entitled 
“Set-offs and Counter-claims,” section 572, et seq. The 
test of the right to set-off is whether or not the claim 
attempted to be set-off is provable in bankruptcy. 

It is settled that a surety, even before paying the ob¬ 
ligation of his bankrupt principal, may file contingent 
claim. Williams v. U. S. F. & G. Co., 236 U. S. 549 . 
See also 229 U. S. 523; 237 U. S. 447; 121 Fed. 699; 
123 Fed. 78; 234 Fed. 793; 229 Fed. 851. 
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Here, however, the surety company has paid debts of 
its bankrupt principal, and a surety paying his principal’s 
debts, either before or after the latter’s bankruptcy, may 
set-off the amount so paid against his debt to the bank¬ 
rupt. Brandenburg on Bankruptcy, Sec. 575 ; In re: 
Dillon, 100 Fed. 627 , 4 A. B. R. 63 . 

But, of course, in an action by a trustee or receiver to 
recover a debt due the bankrupt, the defendant’s counter¬ 
claim or set-off can be allowed only to the extent necessary 
to extinguish the trustee’s or receiver’s claim and no 
affirmative judgment can be rendered against the trustee 
or receiver. Brandenburg, Sec. 1163 , p. 876 ; Frank v. 
Mercantile National Bank, 182 N. Y. 264 , 14 A. B. R. 

I2 5‘ 

It may be suggested further that the extinguishment of 
the claim sued upon in the intervening petition by the ap¬ 
plication of so much of the counterclaim by way of set-off, 
will operate as satisfaction or extinguishment of the claim 
sued upon in the intervening petition as to all of the de¬ 
fendant sureties, leaving the Maryland Casualty Company 
to adjust any matters of contribution from its co-sureties 
on the Gordon Corporation’s bond. 

As suggested before, any technicality as to whether or 
not the set-off is permissible under the strict technical 
rules of the common law is removed by our Code sections, 
supra, and, even were that not so, the set-off is now 
properly admissible as an equitable defense. See the sub¬ 
ject of equitable set-off in 34 Cyc. 633 and 634, where 
the general rule is stated that if, from the nature of the 
claim or situation of the parties, justice cannot be done 
at law, equity will allow a set-off in a case not within 
the statute of set-off; and p. 638, where it is said that 
insolvency of a party against whom the set-off is claimed 
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is, as a general rule, held to be such a special equity as 
will induce a court of equity to take jurisdiction to allow 
the set-off. 

Here the Parker Company had a statutory right of 
action against the Maryland Casualty Company upon the 
bond of the Gordon Corporation running to the United 
States, but the Maryland Casualty Company, as surety 
on a similar bond given by the Parker Company, had a 
claim against the Parker Company for reimbursement for 
moneys expended by it, the Maryland Casualty Company, 
in settlement of claims under that bond and for expenses 
incurred in connection therewith. The Parker Company 
was adjudged a bankrupt and the receiver in bankruptcy 
is suing the Maryland Casualty Company for the claim 
of the Parker Company against the Maryland Casualty 
Company as surety on the bond of the Gordon Corpo¬ 
ration. 

Referring to the particulars of demand (R. p. 14) filed 
with the plea of set-off, it will be observed that the item 
of September 5, 1919, amounting to $1,124.70 (in excess 
of the amount of the claim of the Parker Company as 
fixed by the stipulation) is the amount paid by the Mary¬ 
land Casualty Company as its share of the claim of the 
United States against the Parker Company. By the Fed¬ 
eral statute, R. S. 3466, the United States has priority in 
case of insolvency of any person indebted to it, and by 
R. S. 3468, a surety company paying to the United States 
the amount due upon a bond given the United States, is 
subrogated to this priority of the United States. 

The action of the court below in sustaining the de¬ 
murrer to the plea of set-off and entering judgment against 
the Maryland Casualty Company for the stipulated amount 
of the claim of the Parker Company, would require the 





Maryland Casualty Company to pay the judgment to the 
receiver in bankruptcy and await the ultimate settlement 
of the bankrupt’s estate to receive, through its subrogated 
priority, the amount it paid the United States in settle¬ 
ment of the Government’s claim against the Parker Com¬ 
pany. 

It will be observed also that the items of April 24, 
1920, July 29, 1920, and August 27, 1920, aggregating 
$5,493.51, are amounts paid by the Maryland Casualty 
Company, as surety, in settlement of claims against the 
Parker Company under its same bond to the United States. 
Under all principles of law and equity, the Maryland 
Casualty Company is subrogated to the rights of the 
creditors whose claims it has paid and entitled to set-off 
these items against the claim of the Parker Company 
against the Maryland Casualty Company as surety on the 
bond of the Gordon Corporation. The general creditors 
of the Parker Company have no special interest or equities 
which could interfere with the setting off of such mutual 
claims of the same class and character. 

So far as the settlement of the bankrupt’s estate is con¬ 
cerned the claim of the bankrupt against the sureties of 
the Gordon Corporation has no different status than any 
other debt due the Parker Company. The situation is 
one of mutual debts between the bankrupt and the Mary¬ 
land Casualty Company, with the additional element that, 
with respect to an item greater than the claim of the 
Parker Company, the Maryland Casualty Company is sub¬ 
rogated to the priority of the United States. 

III. 

The judgment appealed from was irregular or prema¬ 
ture because in this statutory action only one final judg- 
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ment disposing of the claims of the original use plaintiff 
and all intervenors can properly be entered. 

‘‘The statute, whilst authorizing persons holding 
unpaid demands for labor or materials to bring such 
an action in the name of the United States, expressly 
requires that it be brought ‘in the Circuit Court of 
the United States in the District in which said con¬ 
tract was to be performed and executed, irrespective 
of the amount in controversy, and not elsewhere,’ 
and also provides that only one such action shall be 
brought and that it shall be so instituted and con¬ 
ducted, in point of notice and othemnse, that all de¬ 
mands of that class may be adjudicated therein and 
included in a single recovery ” 

U. S. v. Congress Constrn. Co., 229 U. S. 199, 
at 203. 

“The obligation of the surety thus enforced in a 
single action is a legal obligation to the United States 
for the use and benefit of the several claimants.” 

Illinois Surety Co. v. U. S. use of Peeler, 240 
U. S. 214. 


See also Francino v. Wells, 256 Federal 545. 

Here the court below diregarded this fundamental fea¬ 
ture of this statutory action. Without waiting for the 
time to expire within which other claimants might inter¬ 
vene, it entered a judgment by default in favor of the 
original use plaintiff, which was vacated on May 2, 1919 
(R. pp. 5-6). Later, on February 1, 1921, while the de¬ 
murrer to the plea of set-off to the claim of the Parker 
Company, intervenor, was pending, the court below en¬ 
tered another judgment in favor of the original use plain¬ 
tiff (R. p. 17) and a motion to vacate that judgment 
(R. p. 17) was pending when the judgment was entered 
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in favor of the Parker Company to the use of the re¬ 
ceiver in bankruptcy, which is now appealed from. 

After this appeal was perfected and the transcript pre¬ 
pared, the judgment in favor of the original use plain¬ 
tiff was vacated. 

It results that the judgment of February 1, 1921, in 
favor of the original use plaintiff, while it remained in 
force, exhausted the jurisdiction of the court below, or 
that the judgment in favor of the Parker Company to 
the use of the receiver in bankruptcy, entered while the 
motion to vacate the judgment of February 1, 1921, was 
pending, was entered prematurely. 

Respectfully submitted, 

* , i 

i '• 

William C. Prentiss, 
Attorney for Appellants. 
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Maryland Casualty Company, a Corporation; 
Fidelity & Deposit Company of Maryland, 

a Corporation, 
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New Amsterdam Casualty Company, a Corporation, 
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IN THE 


(Court of Apprala.liatrirt of (Columbia 

OCTOBER TERM, 1921. 


No. 3652. 


Maryland Casualty Company, a Corporation; 
Fidelity & Deposit Company of Maryland, 

a Corporation, 
and 

New Amsterdam Casualty Company, a Corporation, 

A ppellants, 
vs. 

John H. Parker Company to the Use of 
John J. Glynn, Temporary Receiver, 

Appellee. 


MOTION TO DISMISS APPEAL. 

Now comes the John H. Parker Company to the use of 
John J. Glynn, temporary receiver, appellee herein, by its 
attorney, Bynum E. Hinton, and moves the Court to dis¬ 
miss the appeal as filed by the Maryland Casualty Com¬ 
pany, the Fidelity & Deposit Company of Maryland, and 
the New Amsterdam Casualty Company, appellants, for the 
following reason: 
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By the stipulation signed by counsel for the appellants 
and the appellee, (R. p. 16) it was agreed between the 
parties hereto ‘'that judgment may be entered for the in- 
tervenor for the said sum of $949.83 with interest thereon 
from October 1st, 1917, or may be entered for the de¬ 
fendants according as the court may determine the ques¬ 
tion of the right of the said defendant Maryland Casualty 
Company to have its claim as set forth and described in 
its said plea, set-off against the claim of the use plaintiff 
John J. Glynn, temporary receiver in bankruptcy of the 
John H. Parker Company.” The court determined the 
question in favor of the appellee and entered judgment in 
its favor pursuant to the said stipulation (R. p. 19). 

The judgment so entered was a judgment in accordance 
with the consent of the parties, and such consent judg¬ 
ment was in law a waiver of all errors herein complained 
of. (See P. R. R. vs. Ketchum, 101 U. S. 289, 25 L. Ed. 
932, 935; U. S. vs. Babbitt, 104 U. S. 767, 26 L. Ed 921; 
Ganss vs. Goldenberg, 39 App. D. C. 597, 599.) 

Bynum E. Hinton, 

Attorney for Appellee. 

William C. Prentiss, Esq., 

Westory Building, 

Washington, D. C. 

Please take notice that the above motion will be sub¬ 
mitted for the consideration of the court on the 3rd day of 
October, 1921, at the opening of court, or as soon there¬ 
after as counsel may be heard. 

Bynum E. Hinton, 
Attorney for Appellee. 

Service of copy of the above is acknowledged this 14th 
day of September, 1921. 

William C. Prentiss, 
Attorney for Appellants. 
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BRIEF FOR THE APPELLEE 
Statement of the Facts 

In order that the court may understand the exact relation¬ 
ship of the parties to this action, which relationship is ma¬ 
terial to the decision of the issue involved, the facts con¬ 
cisely are as follows: 

The John H. Parker Company had a contract with the 
Government for building the Interior Department building. 
The William Gordon Corporation had a separate and inde¬ 
pendent contract direct with the Government for furnishing 
and installing all mechanical equipment in said building. 
Pursuant to the requirements of the statute, each company 
gave bond with sureties, guaranteeing the faithful perform¬ 
ance of the contracts and the payment of all labor and ma¬ 
terial claims. The Maryland Casualty Company was one 
of the sureties on the bond of the John H. Parker Company 
to the Government and was also one of the sureties on the 
bond of the William Gordon Corporation to the Govern¬ 
ment. The contracts and bonds were distinct and separate 
instruments and covered distinct and separate work. 

Thereafter the John H. Parker Company furnished cer¬ 
tain materials and labor to the William Gordon Corporation 
in connection with the furtherance of the William Gordon 
Corporation’s mechanical equipment contract with the Gov¬ 
ernment, and, as per stipulation (R. p. 16) there remains 
due the John H. Parker Company from the William Gor¬ 
don Corporation for such labor and materials, the sum of 
$949.83, and interest from October 1, 1917, for the payment 
of which sum a suit was brought below against the William 
Gordon Corporation. 

The Maryland Casualty Company, as surety on the 
William Gordon Corporation’s bond, is one of the co-de¬ 
fendants in the suit below and filed therein a claim of set-off 
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against the claim of the plaintiff, appellee and this case, 
based on a payment made by the Maryland Casualty Com¬ 
pany to certain creditors of the Parker Company on account 
of the other bond referred to, given on the other contract 
mentioned, namely the bond of the John H. Parker Com¬ 
pany to the Government. At the time the original petition 
of intervention was filed in this case below, the John H. 
Parker Company was adjudicated a bankrupt but no trustee 
had been appointed, and in fact the receiver appointed was 
designated temporary receiver. 

Argument 

It is believed that this appeal should be dismissed, as a 
complete answer to each and every of the assignment of 
errors as made by counsel for all of the appellants is the 
stipulation signed by counsel for the respective parties and 
filed December 20, 1920 (R. p. 16), by which it was stipu¬ 
lated and agreed “that judgment may be entered for the 
intervenor for the said sum of $949.83 with interest there¬ 
on from October 1st, 1917, or may be entered for the de¬ 
fendants according as the court may determine the question 
of the right of the said defendant Maryland Casualty Com¬ 
pany to have its claim as set forth and described in its said 
plea, set-off against the claim of the use plaintiff John J. 
Glynn, temporary receiver in bankruptcy of the John H. 
Parker Company.” 

This stipulation being made after their objection to the 
form of the original intervening petition and after objection 
to the filing of the amendment to the original intervening 
petition and in view of its language plainly agreeing to a 
certain judgment according to the decision of the court on 
the demurrer then pending, it is believed the appellants are 
thereby estopped from further prosecuting this appeal, and 
that the same should be dismissed, or that the action of the 
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lower court in entering judgment in favor of the appellee 
should in view of this stipulation be affirmed. U. S. vs. 
Babbitt, 104 U. S. 767, 26 Law Ed. 921; Ganss vs. Golden- 
berg, 39 App. D. C. 597, 599; Pac. R. R. vs. Ketchum, 101 
U. S. 289, 25 L. Ed. 932, 935. 

The appellee reserving all manner of exception to the 
right of the appellants to prosecute this appeal, further 
answering the contention of the appellants states: 

I 

(a) The original intervening petition was of itself in 
proper form and the demurrer to the same as filed by the 
appellants was properly overruled. An examination of the 
authorities cited in the brief in support of appellants’ views 
to the contrary fail to disclose their application to the issue 
involved. The filing of the original intervening petition in 
the name of the bankrupt was proper and was not in viola¬ 
tion of Section 70 of the Bankruptcy Act of 1898, which 
provides that upon the appointment and qualification of a 
trustee all title to the bankrupt’s property vest in the trustee. 
No trustee had been appointed of the Parker Company. 
Although the Company had been adjudged a bankrupt prior 
to the filing of the intervening petition in this cause, the 
Bankruptcy Court had appointed only a temporary receiver. 

“The bankrupt has the title to all choses in action 
until the appointment and qualification of a trustee, 
and may institute suit thereon even after the filing of 
the petition.’’ Brandenburg on Bankruptcy, 4th Ed. 
Sec. 1091. 

The question as to the title of a bankrupt to his property 
prior to the appointment and qualification of a trustee was 
before the court in Rand vs. Iowa Central Railway Com¬ 
pany, 106 la. 58. Rand brought a suit for services rendered 
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the Railway Company and the suit was filed after he had 
been adjudicated a bankrupt but before the appointment and 
qualification of a trustee, and the defense urged that the 
adjudication deprived the plaintiff of the right to maintain 
the action in his own name, but the court stated (p. 60): 

“In our judgment the proceedings in the case of the 
plaintiff had not progressed sufficiently to deprive him 
of the right to maintain an action in his own name in 
the state court upon the claim in suit.” 

To the same effect see Fuller vs. Jameson, 98 App. Div. 
(N. Y.) 53. A case with the facts similar to the instant 
case and involving the question as to the bankrupt’s title to 
property was presented in Fuller vs. New York Fire In¬ 
surance Company, et al, 184 Mass. 12. In this case on 
March 2, 1900, one Callender filed a voluntary petition in 
bankruptcy, and was adjudicated a bankrupt. On March 
10, 1900, at 12:30 p. m. a receiver of bankrupt’s estate was 
appointed. At 7:45 p. m. the same day certain property of 
insured was destroyed by fire. On suit for payment of in¬ 
surance, insurance companies contended among other things 
that upon the adjudication that Callender was a bankrupt, 
he ceased to have an insurable interest in the property; that 
the property had transferred and vested, by operation of 
law, in trustee upon the adjudication. The court, however, 
said (p. 15) : 

“But neither the policies, nor the insured property, 
vested in the trustee at the time of the adjudication. 
The insured property never vested in the trustee be- 
caus it was not in existence at the time of his appoint¬ 
ment and qualification. * * * The same constructions 
dispose of the contention that the adjudication and ap¬ 
pointment of a receiver before the fire violated the 
right of the insurer to have insured property cared for 
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by Callender. He was still the owner of the property. 

* * * No change of title was effected until the ap¬ 
pointment and qualification of the trustee, and there 
was until then, no change in the legal relation of Cal¬ 
lender to the property.” 

In view of the foregoing, it will be seen that the Parker 
Company at the time the intervening petition was filed here¬ 
in had the legal title to the claim in suit, and the right to 
bring action on its own name therefor. 

(b) The original petition having been properly filed and 
within the limitation of time provided in the statute, the 
amendment to the original petition, which as a matter of 
fact was suggested by the court below as being an extra 
precaution rather than necessary, is entirely proper and the 
appellants’ contention to the contrary is not tenable. 

II 

The claim desired to be set-off by the Maryland Casualty 
Company is not a proper set-off and the plea therefore was 
properly denied by the court below. It was the contention 
of the intervenor below, the temporary receiver of the John 
H. Parker Company, and is the contention of the appellee 
here, that the amount desired to be set-off is not a proper 
set-off for the reason that while the Bankruptcy Law, Sec. 
68 thereof, allows a set-off in cases of mutual debts or 
mutual credits between the estate of the bankrupt and a 
creditor, yet the same must be direct and mutual transactions 
between the bankrupt and the party attempting to make the 
set-off. In fact, the right of set-off is an exception based 
on equitable principles to the general law and rules of bank¬ 
ruptcy, all of which tend to guard against and prevent pref¬ 
erences. From the facts of this case as briefly outlined in 
the introductory paragraph of this brief, it is believed that 
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the circumstances of this case are not such as to bring the 
set-off herein attempted to be made under the heading of 
mutual debts or credits. 

The amount of money sued for is due from the Gordon 
Corporation, and that company is the principal debtor and 
the amount of money recovered should go to the receiver 
to increase the bankrupt’s estate, for prorata distribution 
among all the creditors. The surety company in this case is 
not the principal debtor, but merely the surety of this debtor, 
and if the surety company here is allowed to file the set-off, 
it would thereby be obtaining all of his money to the preju¬ 
dice of other creditors. 

A case on all fours with the facts of the instant one is 
found in Cosgrove vs. McKasy, 65 Minn., 426. In that 
case two men by the name of Smith were co-partners con¬ 
ducting a banking business, trading as Smith & Company. 
In order to obtain deposits of county funds, the banking 
company executed a bond to the county with several sureties, 
of which J. R. S. Cosgrove and J. A. Cosgrove were two of 
the sureties. The banking firm subsequently became in¬ 
solvent and the sureties had to pay to the county the sum 
of Four Thousand One Hundred and Eighty odd Dollars, 
and the two Cosgroves paid their pro rata share of this sum. 
Previous to insolvency the Cosgroves had given their note 
to the bank, representing a personal loan to them of money, 
and when the assignee of the insolvent bank sued the Cos¬ 
groves on this note, they attempted to set-off the amount 
which they had paid by reason of being surety on the bank’s 
oond to the county. The facts developed that the note rep¬ 
resented a personal loan to J. R. S. Cosgrove, while J. A. 
Cosgrove was merely a surety or indemnitor. The court 
held that J. A. Cosgrove, the surety, was not entitled to a 
set-off. On appeal the action of the lower court was sus¬ 
tained, and the court at page 328, said: 
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“He was not the principal debtor, but a surety only, 
and the doctrine of equitable set-off invoked and re¬ 
lied on by him cannot be extended so far as to allow a 
surety for a debt due to an assignee in insolvency to 
offset, as against it, the amount of an obligation which 
he has been obliged to pay as surety for the assignor. 
The latter is in every respect a debt due to the surety 
from the estate; but the former is not, strictly speak¬ 
ing, or for the purpose of invoking the equitable powers 
of the court, a debt due from the surety. It is in fact 
the debt of his principal. A surety cannot be allowed 
to have reimbursement for the losses he sustained as 
a surety on the bond by offsetting the amount of his 
loss as against a debt actually due from J. R. S. Cos¬ 
grove (principal).” 

The debt here sued on, within the meaning of the Bank¬ 
ruptcy Law, is not the debt of the Maryland Casualty Com¬ 
pany, but the debt of the William Gordon Corporation, the 
principal, and the Maryland Casualty Company is there¬ 
fore not entitled to have set-off against this debt, any debt 
of the estate to the Maryland Casualty Company. 

The soundness of this principle of law becomes apparent 
from a moment’s consideration. Suppose the Gordon Cor¬ 
poration here was entirely solvent. It of course could not 
plead any set-off of a debt due to the surety. The surety, 
however, could say to the Gordon Corporation, let us pay 
this judgment and you reimburse us. That agreement could 
then be carried out by the Maryland Casualty Company 
making this set-off, and then collecting in full from the 
Gordon Corporation. The Maryland Casualty Company 
would thereby to this extent collect 100c on the dollar from 
the bankrupt’s estate, thus obtaining a preference over other 
like creditors. 

“A cause of action in favor of surety alone, cannot 
be set-off in an action against a principal and surety.” 
25 Am. & Eng. Enc. of Law, 2d Ed., p. 540. 
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To the same effect see Corbett vs. Hughes, 75 la. 281, 
which was a suit on a promissory note. Hughes was princi¬ 
pal debtor; one Rose was surety. Rose had a claim against 
the plaintiff growing out of services rendered him by Rose. 
This was independent of note transaction between Corbett 
and Hughes. When Corbett (plaintiff) sued Hughes and 
Rose, Rose attempted to set-off his claim for services. Court 
refused to allow the set-off and in the course of the opinion 
said: 


“True we held in Reever vs. Chambers, 67 la. 81, 
when a principal and surety were sued jointly on the 
contract, that they were entitled to plead as a counter¬ 
claim a cause of action arising in favor of the principal 
alone, out of matters independent of the contract sued 
on. But the grounds of that holding are clearly set 
forth in the opinion. Under the law, the surety as the 
surety has the right to have the property of the prin¬ 
cipal first appropriated to the satisfaction of the debt, 
and the courts will enforce that right. The application 
of the debt due from the plaintiff to the principal to the 
satisfaction of the secured debt is but a mode of en¬ 
forcing it. And that right creates in favor of the 
surety an exception to the rule presented by the statute. 
But when the cause of action is in favor of the surety 
alone, the case is not within the exception but is gov¬ 
erned by the rule.” 

The sections of the D. C. Code regarding set-offs, relied 
on by appellant, were before this court in McGuire vs. 
Gerstly, 26 App. 193. This case involved an attempt of the 
surety to set-off a debt due the surety alone against a claim 
of the plaintiff against the principal, and in refusing the set¬ 
off the court at page 204 said: 

“On the other hand regarding the plea as one of re¬ 
coupment at common law, independent of any statute, 
it is likewise bad. The rule which permits the intro- 
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duction of evidence in defense of actions upon con¬ 
tracts in mitigation, diminution, or extinction of dam¬ 
ages, has been liberally expounded by the courts of 
common law generally, without the sanction of statutes, 
through the natural desire to avoid circuity and multi¬ 
plicity of actions. But no one of these, so far as we 
are advised, has ever permitted defenses by way of re¬ 
coupment that were not immediately connected with 
or had not arisen out of the same contract or suit on 
which the plaintiff relied to maintain his action.” 

In the case at bar, the claim of the plaintiff and the debt 
which the surety is attempting to set-off arose out of an en¬ 
tirely different transaction under entirely different contracts. 

The argument urged by counsel for the appellants and the 
cases cited, proceeds on the theory that the claim herein at¬ 
tempted to be set-off is a debt of the surety company, 
whereas in point of fact it is not the debt of the surety for 
which the Parker Company is suing, but it is for the debt 
of the principal, the Gordon Corporation. The set-off be¬ 
ing therefore a cause of action in favor of the surety alone, 
it cannot be set-off in an action against the principal and 
surety. 

Ill 

As to the judgment appealed from being irregular or pre¬ 
mature, it is not believed that the authorities cited by the 
appellant support such a contention. The authorities hold 
that there must be a single recovery, meaning thereby that 
there can be only one suit filed in the particular place named 
in the statute. This for the purpose of obviating the neces¬ 
sity of the defendant sureties from having to defend suits 
at different places all over the country wherever labor and 
material men may be located, and it is not believed, and 
certainly no case has been cited to show, that the clerk of 
the court in entering judgment had to enter one single 




amount for all the defendants. Such action on the part of 
the clerk, it is believed, is impossible of accomplishment. 
The statute provides for intervening petitions to be filed and 
full docket fees are charged for each intervening petition so 
filed. The amounts of the different parties plaintiff are 
naturally different, with interest running from different 
dates. Judgment under some may be obtained on declara¬ 
tion and affidavit, others be compelled to go to trial, and the 
entry made by the clerk at whatever time he may enter 
judgment, of necessity has got to be separate entries of 
judgment. The only possible occasion for the court to stay 
execution of judgment, or limit the time for such execution, 
might be where it was not clear from the pleadings that the 
penalty of the bond would not be exceeded. There can be 
no such question in this case, for the total claims filed 
amount to $2,703.83, whereas the penalty is in the sum of 
$118,700.00, and no suit on or claim against the said penalty 
has been made by the United States, and the statutory period 
within which such claims could be filed or made against the 
appellants on the bond had expired April 28, 1919, whereas 
judgment for this intervenor was not entered until March 
15, 1921. 

If the law is according to the contention of the appellant, 
then a designing surety by settling secretly with one of the 
parties plaintiff and having him refrain from taking judg¬ 
ment of record, could prevent all of the other claimants in¬ 
definitely from obtaining their judgment. To but state this 
possible situation emphasizes the absurdity of such a re¬ 
quirement. Such a requirement has not been the practice 
in this jurisdiction. 

A chronology of the record in this case in connection with 
the claim of the original plaintiff herein, the Central Con¬ 
struction Company, will emphasize the possibilities of the 
surety company being able to forever prevent recovery 


13 


against it if it be the law that only one judgment may be 
entered. 

Original plaintiff’s petition filed prior to January 27, 
1919. (R. p. 2). 

Objections to bill of original plaintiff sustained on 
May 2, 1919 (R. p. 18) and leave granted to amend. 

Thereafter from time to time, by consent of the parties, 
extension of time for filing amendment of declara¬ 
tion was continually agreed to. (R. p. 18). 

Amendment to declaration was not filed until Novem¬ 
ber 27, 1919. (R. p. 18). 

Negotiations for settlement between those parties again 
renewed and continued along until January 29, 1921, 
when the original plaintiff (the Central Construc¬ 
tion Company took a default judgment against the 
defendant on that date. (R. p. 17, 18). 

The original suit was, on February 1, 1921, more than 
two years after filing same, still not at issue. 
(R. p. 19). 

It will thus be seen that during the dickerings and nego¬ 
tiations, etc., between the surety and one of the parties 
plaintiff in this case, if the judgment of other parties to the 
action must be held up, final judgment in their favor might 
be forever postponed. 

In addition to the fact, therefore, that the appellants by 
the stipulation of December 20, 1920, have consented to the 
judgment as entered by the court below and thereby in law 
waived all right to urge errors on appeal in this case, it will 
be seen that the judgment appealed from was correct and 
proper and the appeal should be dismissed or the judgment 
should be affirmed. 

Respectfully submitted, 

Bynum E. Hinton, 
Attorney for Appellee. 



